this theory, the clean money facilitates the laundering of the dirty money by hiding it; in doing so, the clean money becomes involved in money laundering. Thus, the clean money is itself tainted and subject to forfeiture." This Note examines the broad facilitation theory advanced by some federal prosecutors and concludes that the theory gives prosecutors undesirable power to seize property. It argues that a narrower theory, conditioning forfeiture on the intent of the holder of the money, still would accomplish the goals of forfeiture, and that this theory is preferable because it would protect innocent persons from seizure and forfeiture and reduce the possibility of excessive forfeitures. The Note concludes that the intent-based standard would not impede efforts to deter crimes through forfeiture of assets used in their commission. The forfeiture laws provide ample means to seize assets of wrongdoers. Moreover, under this standard, the facts of many prior cases would produce the same results as under the facilitation theory, while innocent persons would be spared the cost and risk of defending their property.
Part I of this Note surveys the common law and statutory origins of forfeiture in the United States, emphasizing the growth of forfeiture in American law from a tool used to enforce the customs laws to the key weapon against the drug trade. Part II describes the facilitation theory and reviews the cases in which prosecutors tried to apply the theory. Part III argues that although a facilitation theory that disregards intent may result from a plausible construction of the federal forfeiture statute, 12 it is bad policy and conceptually infirm. Finally, the Note concludes that instead of applying the broad facilitation theory, courts ought to use an analysis based on the intent of the possessor of the money to determine forfeitability. 
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I. THE DEVELOPMENT OF FORFEITURE IN THE UNITED STATES
Although both civil and criminal forfeiture have long histories in the common law, they had very limited use in the United States until 1970. Since then, statutes providing for criminal and civil forfeiture have proliferated. However, modem forfeiture law is still heavily influenced by past practices. For purposes of this Note, the most important artifact from the past is that even though forfeiture is intended partly to be punishment for crimes, property owners receive little of the procedural protection given to criminal defendants.
A. The History of Forfeiture
By the time the U.S. Constitution was adopted, three kinds of forfeiture had been established under English law. 13 The first required forfeiture of "inanimate object[s] directly or indirectly causing the accidental death of a King's subject."' 4 The object, called a deodand, was considered the guilty party, so the proceeding was in rem against the object, and the owner's innocence was not a defense." 5 At first, the value of the object was used toward masses said for the good of the dead man's soul, or other charitable purposes, but the institution later became a source of revenue to the Crown, justified as a penalty for the owner's carelessness. The second kind of forfeiture was known as forfeiture of estate. On conviction for treason or felony, all real and personal property of a traitor or felon was forfeit. The ground was that breach of the King's law merited denial of the right to own property." The third kind of forfeiture was statutory and applied to objects used in violation of the customs or revenue laws. 9 For instance, the 13. See Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 680-82 (1974) (surveying history of forfeiture at common law).
14. In Calero-Toledo, the Court surmised that statutory forfeiture was "a product of the confluence and merger of the deodand tradition and the Navigation Acts of 1660 required goods to be shipped in English ships; violation resulted in forfeiture of both the goods and the ship. 2 " The action was in rem against the object, and the owner had to file a claim to contest the forfeiture. 2 ' Moreover, an "act of an individual seaman, undertaken without the knowledge of the master or owner, could result in forfeiture of the entire ship. ' This harsh result was justified as a penalty on the ship's owner for negligently choosing his crew. ' Of these varieties of forfeiture, only the last, statutory forfeiture, took root in the United States. 24 Deodand never became a part of American law.' Forfeiture of estate for treason was constitutionally proscribed except during the traitor's natural life, 26 and the First Congress abolished forfeiture of estate as punishment for felons. 27 Statutory forfeiture, on the other hand, flourished both before and after the adoption of the Constitution; the type of property subject to forfeiture grew from that used in violation of customs and revenue laws to "ships and cargoes involved in customs offenses," eventually reaching "virtually any type of property that might be used in the conduct of a criminal enterprise." 2 Just as in England, statutory forfeiture in the United States applied in rem to the property involved. 29 The property was conbelief that the right to own property could be denied the wrongdoer." Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 682 (1974) .
LAWRENCE A. HARPER, THE ENGLISH NAVIGATION LAWS: A SEVENTEENTH-
CENTURY EXPERIMENT IN SOCIAL ENGINEERING 111 (1939).
21. 3 BLACKSTONE, supra note 18, at *261-62. sidered the wrongdoer, regardless of the culpability of the owner. 3 " By placing his property in the hands of another, the owner ran the risk that forfeiture would attach to the object as a consequence of that person's "unlawful or wanton misconduct" that involved the object in a crime."
B. Modern Forfeiture Law in the United States
Although forfeiture 32 is still used in enforcement of the customs and revenue laws, 3 its main use today is as a tool against crime, particularly the illegal drug trade.' For example, several statutes now provide that on conviction for certain crimes, all assets involved in the crime are forfeit to the United States. 35 Further, prosecutors may now use civil forfeiture as a powerful weapon against drug trafficking and money laundering. 36 The 
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'FACILITATION AND FORFEITURE pose of the provision was to weaken the influence of organized crime over legitimate business by returning enterprises to honest use as quickly as possible. 40 Congress has since expanded the applicability of criminal forfeiture. RICO now provides for forfeiture of the proceeds of racketeering and reaches tainted assets even in the hands of others, except for bona fide purchasers for value. 4 ' Other provisions for criminal forfeiture include the Continuing Criminal Enterprise statute (also known as the "Drug Kingpin statute") 42 and the criminal money laundering statute. 43 Revival of criminal forfeiture has been accompanied by expansion of the scope of civil forfeiture. As previously discussed, civil forfeiture originally applied to property involved in violations of the customs or revenue laws.' Now, civil forfeiture is used to make crime less attractive by depriving criminals of the profits of crime. 45 Moreover, civil forfeiture offers prosecutors many procedural advantages over criminal forfeiture.' Most notably, a person may suffer civil forfeiture even though no one has been or will be convicted of or even charged with a crime. To seize an asset, the government needs only to show probable cause to be- Ct. 922 (1994) . Although prosecutors will now need to bring civil forfeiture actions as part of criminal prosecutions in some cases, the decision has no effect on civil forfeiture actions when prosecutors have no intention of ever charging the property owner with the criminal offense that is the basis for the forfeiture action.
lieve that the asset bears the requisite relation to illegal activity. 7 Once this is done, the property will be forfeit unless the owner, by a preponderance of the evidence, either shows that the connection does not exist or establishes a defense.' Further, in a civil forfeiture proceeding, the burden of proof is on the owner to show innocence. 49 Forfeiture is particularly important to the enforcement of drug laws." Section 881 of title 21 of the U.S. Code provides for civil forfeiture in drug cases. 1 As originally enacted, 2 section 881 was a traditional provision for statutory forfeiture. All contraband was forfeit to the United States, as was all real and personal property used or intended for use in the illegal use, production, distribution, import, or export of drugs. 3 In 1978, Congress substantially expanded the scope of possible forfeitures; in addition to the property described above, property used to "facilitate" the drug trade became subject to forfeiture. 4 The breadth of this term meant that prosecutors could seek forfeiture of assets related only indirectly to the drug trade.
5
' The government could now also cause forfeiture of the proceeds of drug dealing. Later, the scope of section 881 was further expanded to include real property "used, or intended to be used [,] . . . to commit, or to facilitate" certain violations of federal drug laws. 6 These changes also gave innocent owners the important new protection of an affirmative defense. As a result, no legal or equi- has required banks to report to the U.S. Treasury cash transactions involving more than $10,000.63 To spend their gains without drawing attention to their activities, criminals must make the money appear to have had a legitimate source; doing so is called "laundering" the money. 64 Since 1986, money laundering itself has been a crime.' Violators are subject to criminal fines, imprisonment, and criminal and civil forfeiture.6 Because profit is the motive for many crimes, the money laundering statutes described above try to fight crime by making it harder for criminals to use the proceeds of their crimes. Provisions for civil and criminal forfeiture take a more direct approach and simply take property away from persons involved in crimes. By striking directly at the motive, civil forfeiture is a powerful weapon against crime, and the minimal protection for property owners in civil forfeiture cases greatly amplifies this power.
Civil forfeiture cases under any of these statutes follow a common pattern: the government will seize an asset, and then the 65. See 18 U.S.C. § § 1956-1957 (1988) . Section 1956(a)(1) prohibits certain transactions involving "proceeds of specified unlawful activity" when the transaction is intended to promote the crime or to hide the source of the money. Section 1957(a) makes it a crime knowingly to "engage[] or attempt[] to engage in a monetary transaction in criminally derived property that is of a value greater than $10,000 and is derived from specified unlawful activity." Section 1957(0(2) defines "criminally derived property" as "any property constituting, or derived from, proceeds obtained from a criminal offense." "Specified unlawful activity" is defined in 18 U.S.C. § 1956(c)(7) as including mail and wire fraud, kidnapping, gambling, bribery, and drug crimes, among others. owner will try to prevent forfeiture. 67 The government may seize an asset when it has probable cause to believe that the asset is subject to forfeiture. 68 Although the government must have probable cause before seizure, it usually does not have to show probable cause until afterwards. 69 Following seizure, any person claiming an interest in the property is entitled to a hearing at which the government must show that it had probable cause to seize the asset; if the government fails to show this, the seizure is invalid and the property must be returned to its owner. 7 (1986) . The statutes all state that to be subject to forfeiture, an asset must bear some connection to crime. See, e.g., 18 U.S.C. § 981(a)(1)(A) (1988 & Supp. IV 1992) (subjecting to forfeiture all property "involved in" a violation of specified statutes). This Note addresses, in large part, the degree of connection required before property is subject to forfeiture, but logic dictates that there can be no probable cause to believe that property bears any relation to a statutory violation unless there is also probable cause to believe that the statute has been violated in the first place.
69. To commence in rem forfeiture proceedings, the government has several options. First, it can follow the procedure set forth in the Supplemental Rules for Certain Admiralty and Maritime Claims [hereinafter Supplemental Rules] and file a complaint with the clerk of the court having jurisdiction over the property. 18 U.S.C. § 981(b)(2) (Supp. IV 1992); 21 U.S.C. § 881(b) (1988) . Under Supplemental Rule C(3), the clerk must then issue a summons and warrant for the arrest of the property. Second, the property may be seized incident to a lawful arrest or search, or pursuant to a seizure warrant. 18 U.S.C. § 981(b)(2); 21 U.S.C. § 881(b). Although the proceeding for a seizure warrant is ex parte, issuance requires a finding of probable cause by a federal magistrate. FED. R. CRIM. P. 41(c). Third, under 21 U.S.C. § 881(b)(4), the Attorney General may seize assets when there is probable cause to believe that they are subject to civil forfeiture under the drug laws.
None of these procedures gives owners a hearing before their property is seized. Although the Supreme Court recently held that the lack of a hearing before seizure of real property generally violates the right to due process, United States v. James Daniel Good Real Property, 114 S. Ct. 492, 505 (1993), this principle probably does not extend to seizures of money. In Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 679 (1974), the Court upheld seizure of a yacht prior to a hearing, reasoning that the property could easily be "removed to another jurisdiction, destroyed, or concealed, if advance warning of confiscation were given." Under this rationale, the government should be able to seize money before giving the owner a hearing because of the extreme ease and speed with which money moves by wire transfer and other means: See United States v. Daccarett, 6 F.3d 37, 49 (2d Cir. 1993) (rejecting Fourth Amendment challenge to warrantless seizure of bank account after finding that mobility of funds constitutes "exigent circumstances"), cert. denied, 114 S. Ct. 1294 Ct. (1994 Once the government seizes property and demonstrates probable cause for the seizure, the owner will forfeit the property without any further showing by the government unless he proves that the property is not subject to forfeiture. 71 In contrast to the government's light burden of showing only probable cause to justify seizure, the claimant challenging forfeiture must make his showing by a preponderance of the evidence.' The claimant also bears this same heavy burden under the innocent owner defense. 73 Furthermore, although the government may use hearsay to establish probable cause, hearsay is inadmissible to show that property is not subject to forfeiture or to establish (or rebut) the innocent owner defense. (1988) . Under Supplemental Rule E(4)(f), any person claiming an interest in seized property is entitled to a prompt hearing at which the government must show probable cause for the seizure. Moreover, a complaint under these rules must "state the circumstances from which the claim arises with such particularity that the . . . claimant will be able, without moving for a more definite statement, to commence an investigation of the facts and to frame a responsive pleading." Supplemental Rule E(2)(a). In United States v. $39,000 in Canadian Currency, 801 F.2d 1210, 1218-19 (10th Cir. 1986), the court held that the "drastic nature" of forfeiture required increased protection for claimants, and accordingly that ordinary notice pleading under the Federal Rules of Civil Procedure was inadequate under Supplemental Rule E(2)(a The facilitation theory arose as a justification under the money laundering forfeiture statute 5 for seizing untainted funds that had been mixed with forfeitable proceeds of money laundering. This Part explains the facilitation theory and reviews the seminal cases in its development. It then surveys subsequent cases to gauge the influence of the theory.
A. The Development of the Facilitation Theory
The facilitation theory seems simple. Under 18 U.S.C. § 981(a)(1)(A), property "involved in" money laundering transactions is subject to forfeiture. Property that facilitates money laundering is considered to be "involved in" money laundering. Under a broad definition of facilitation, untainted money that mixes with the proceeds of crime facilitates money laundering by making the tainted money look innocent. Thus, by facilitating money laundering, the untainted money becomes involved in money laundering and is subject to forfeiture.
The first case to apply this theory was 
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under 18 U.S.C. § 981(a)(1)(A)-(B) and 21 U.S.C. § 881(a)(6)." The claimant conceded that probable cause existed to believe that some of the funds in the seized account were proceeds of money laundering, 9 and the government conceded that most of the claimant's transactions were legitimate.' The court held that the legitimate money provided a "cover" for transfers of the tainted money and was thus subject to forfeiture for "facilitat[ing] the illegal activity."'"
The scope of the theory was developed further in United States v. Certain Funds on Deposit in Account No. 01-0-71417' and United States v. Certain Accounts.' Certain Funds involved fraud by the owners of a federal credit union. The government sought forfeiture of five bank accounts, alleging that the funds they contained either were the proceeds of a crime against a financial institution' or were, under the facilitation theory, involved in money laundering transactions." The court agreed and held the entire balances to be subject to forfeiture under the facilitation theory, adding that even if only part of the legitimate money facilitated the offense, the entire sum was subject to forfeiture. 86 In Certain Accounts, money launderers had employed "smurfs" to buy money orders below the reporting threshold of 31 U.S.C.
§ 5322.' Some of the money orders were then deposited in bank accounts ("direct recipient accounts") When Congress first required banks to report large cash transactions, money launderers tried to avoid the regulations by breaking large amounts of currency into portions below the $10,000 threshold and having subordinates (known as "smurfs," after the small, blue cartoon characters) make the deposits. See generally Welling, supra note 62 (describing the development of smurfing and the legislative response to it). Certain Accounts stemmed from the arrest of a smurf who tried to assault a customs agent with a machine gun. When arrested, the smurf had receipts for approximately one million dollars in money orders. Certain Accounts, 795 F. Supp. at 393.
88. Certain Accounts, 795 F. Supp. at 393.
facilitation theory. 9 However, checks drawn on the direct accounts had been deposited into other accounts ("indirect recipient accounts"), and the government sought forfeiture of the entire balances of these accounts, too. 90 The court followed All Monies to the extent of allowing forfeiture of the direct accounts, but held that the mere tracing of checks into an indirect account was insufficient to justify forfeiture of the entire balance. 91 Asserting that forfeitability was not analogous to contamination radiating outwards from an account like a "contagious disease," the court rejected the extension of the facilitation theory with regard to the indirect accounts, saying that probable cause was too "attenuated."
92
B. The Argument Behind the Facilitation Theory
The simple statement of the facilitation theory obscures two interpretive leaps. First, one must construe section 981 to reach facilitating property, even though it nowhere contains the word "facilitate." ' 93 Second, one must conclude that the mere commingling of funds amounts to such facilitation. 94 Neither one of these leaps is obvious. Moreover, even after the word "facilitate" is read into the statute. its meaning is hardly self-evident. For these reasons, considerable uncertainty has accompanied application of the theory. 95 The conclusion that the statute covers property that "facilitates" money laundering is usually supported by reference to the legislative history of section 981. Section 981(a)(1)(A) originally subjected to forfeiture only the direct or indirect "gross receipts" of money laundering, 96 105. This statute is the criminal counterpart to 21 U.S.C. § 881, the civil drug forfeiture statute. It provides that when someone is convicted of a drug felony, that person forfeits, among other things, any "property used, or intended to be used, in any manner or part, to commit, or to facilitate the commission of, such violation." 21 U.S.C. § 853(a)(2) (1988). Because of the common context, the interpretation of the word "facilitate" under 21 U.S.C. § 853 is relevant to the scope of the facilitation theory under 18 U.S.C. § 981.
[Vol. 44.744 upheld a jury verdict of forfeiture of twenty-seven horses on the ground that the claimant's horse business provided a "cover" for drug dealing." The court noted that the claimant had used terms from the horse-breeding business as code words in arranging the distribution of heroin. Interestingly, the jury found that the ranch where the defendant arranged the drug deals was not subject to forfeiture. 7 A more extreme example is United States v. One Lot Jewelry, in which the court held that the claimant's jewelry had facilitated drug dealing by "enhanc[ing] his status in the drug community."" Substantial litigation has taken place over the degree of connection required between the property sought to be forfeited and the underlying criminal offense." 9 Some courts require that the government establish probable cause to believe that the property has a "substantial connection" to one of the crimes defined in section 881 for the seizure to stand." 0 Other courts have adopted a looser test, requiring only that the government demonstrate a nexus between the seized property and illegal drug activity."' It has been suggested that the distinction is more semantic than substantive, with the real issue being whether facilitation, as defined above, has occurred."' The cases do agree that to be subject to forfeiture, "the property must have more than an incidental or fortuitous connection to criminal activity."1 3 Finally, although the connection between the illegal activity and the property needs to be more than de minimis, the amount of illegal activity generally does not." 4 sion in Austin v. United States. 5 In Austin, the Court held that civil forfeiture was punitive in part and thus subject to the Eighth Amendment's Excessive Fines Clause." 6 However, the Court explicitly declined to establish a test for identifying unconstitutionally excessive forfeitures." 7 Concurring in the judgment, Justice Scalia suggested that the Constitution requires only that the asset subject to forfeiture bear a sufficiently close relationship to the underlying offense."' If Justice Scalia's view is correct, the definition of "facilitation" may be critical to establishing the constitutional limits to forfeiture.
The drug cases developed a very broad idea of the kind of facilitation that would subject property to forfeiture. When "facilitation" was read into the money laundering forfeiture statute, the broad notion came with it. The result was to give prosecutors expansive authority to seize assets and seek forfeiture.
C. The Influence of Facilitation Theory Under 18 U.S.C. § 981
Prosecutors have enjoyed mixed success in achieving forfeiture of bank accounts under section 981 under the facilitation theory." 9 On the one hand, several courts have applied the theory to justify forfeiture of the entire balance of bank accounts containing proceeds of violations of the money laundering statutes, 18 U.S.C. § 1956 and 18 U.S.C. § 1957.12 On the other hand, most attempts to apply the theory to accounts containing proceeds of other offenses have failed, and some courts have rejected the theory altogether.' Some courts have adopted the facilitation theory when the evidence has suggested that the mixture -of funds was purposeful. 24 concluding that the tainted money had been mixed with legitimate funds "for the purpose of concealing the defendant's alleged criminal activities."" Other courts, while agreeing with the facilitation theory in the abstract, have denied forfeiture, saying either that the property involved was too remote from the underlying crime or that the theory did not apply to the substantive offense in the case. For example, in United States v. All Funds on Deposit, 12 6 the district court held that violations of the currency transaction reporting and anti-smurfing statutes 27 were not the sort of crimes that could be facilitated by deposits of untainted money in a bank account. The government established probable cause that some deposits had illegally been structured to avoid the reporting requirements, and those deposits were subject to forfeiture under section 981." 2 In denying forfeiture of the rest of the money, the court explained that it could not understand how the legitimate money already in the account facilitated the other, illegal deposits. 29 even a partially illegal purpose." 13 Accordingly, the court held that only the funds traceable to illegal activity were subject to forfeiture under section 981. 131 Finally, some courts have simply rejected facilitation theory as a ground for forfeiture of otherwise untainted money. In United States v. $448,342.85,1 32 prosecutors sought forfeiture of the entire balances of bank accounts that contained both laundered proceeds of fraud and untainted money. Judge Easterbrook specifically disapproved of Certain Funds and All Monies, asserting that "the presence of one illegal dollar in an, account does not taint the rest-as if the dollar obtained from fraud were like a drop of ink falling into a glass of water., 133 Judge Easterbrook described an account as "a routing device like the address of a building" and said that to hold that the account facilitated laundering of money deposited into it was unacceptable because it turned the account into a deodand. 1t3 Statutory interpretation was the basis for rejecting facilitation theory in United States v. All Funds Presently on Deposit 35 The U.S. District Court for the Eastern District of New York found the theory suspect because the word "facilitate" appeared in section 881(a)(6) but not in the later-enacted section 981(a)(1)(A) 36 The basis for the decision, though, was that the court believed facilitation theory to be incompatible with 18 U.S.C. § 984. That section made it unnecessary for prosecutors to identify precisely fungible property subject to forfeiture, instead allowing 130. Nos. 93 Civ. 0307, 0357, 1993 WL 158542, *7-*8 (S.D.N.Y. May 11, 1993), affd in part, remanded in part, 11 F.3d 1119 (2d Cir. 1993). The case involved the seizure of an account used between banks to clear checks. The Panama branch of a British bank holding company would collect, sort, and microfilm checks and money orders, and then forward them for payment to the institutions on which they were drawn. Id. at *1. Checks drawn on banks in the United States were sent to the bank's account at Marine Midland Bank in New York. That account, called an interbank account, was the subject of the forfeiture action. Id. The complaint alleged that "a substantial majority of the Postal money orders negotiated through the defendant-in-rem account were in $500, $600, and $700 denominations, 'were purchased over consecutive days and bore accounting symbols used by Colombian drug cartels. ' 138. 797 F.2d 1154 (2d Cir. 1986). Banco Cafetero involved tracing proceeds of drug dealing through bank accounts. The court held that when drug money was deposited in a bank account and then withdrawals and deposits were made, only the lowest intermediate account balance after the deposit of drug money could be considered proceeds of drug dealing (the "drugs-in last-out" rule). Id. at 1159-60 & n.5. This rule encourages money launderers to put money in accounts with wildly fluctuating balances: after the balance dipped to zero, all subsequent deposits would be immune from forfeiture, but because the money would be quickly replenished, the funds would still be available for withdrawal after the account had "zeroed out."
139. All Funds Presently on Deposit, 832 F. Supp. at 560. The court cited a section of the legislative history of 18 U.S.C. § 984 (Supp. IV 1992) to the effect that prosecutors had problems tracing drug proceeds because it was impossible to identify dirty money after it had been mixed with other funds. All Funds Presently on Deposit, 832 F. Supp. at 560. The court reasoned that there would be no need to identify specific property subject to forfeiture if the entire mixture were forfeitable under a facilitation theory. Assume that on January 1, 1995, $100 in drug money and $500 in legitimate money-money that the government has no basis for alleging as being derived from specified unlawful activity-is deposited into an account. On February 1, 1995, the account balance dips to zero. On March 1, 1995, the account climbs to $1,000; once again, the government has no basis for believing that the most recently deposited funds are the proceeds of some specified unlawful activity. The government seeks to forfeit the account on March 2, 1995. If Banco Cafetero were the governing law, none of the money would be subject to forfeiture because the unlawful activity occurred before the account "zeroed out." Under Section 984, which allows the government one year in which to forfeit fungible property, $100 is subject to forfeiture as a substitute for the fungible property that was actually involved in the specified unlawful activity. Facilitation theory would allow seizure of the legitimate funds which were commingled with the tainted funds; although it is not exactly clear whether the amount subject to forfeiture would be $900 (the balance now in the account) or $500 (the balance support in United States v. $448,342 .85141 for its conclusion that these difficulties were fatal to the facilitation theory. 43 
III. INTENT AND THE LIMITS OF FACILITATION THEORY
Congress has expressed a clear desire to attack drug dealing and money laundering, and facilitation theory gives prosecutors a powerful weapon in the fight. However, the broad facilitation theory casts an extremely wide net, and when coupled with the looseness of the procedural safeguards that accompany civil forfeiture, creates opportunities for serious abuses. Innocent third parties can suffer substantial deprivations of property, and criminals might suffer automatic deprivations of all property. Further, if commingling alone is grounds for forfeiture, then facilitation theory rests on the fiction of the property as wrongdoer, a fiction that has never been accepted in the United States. 1 " Facilitation theory can be made both coherent and fairer by focusing on the intent of the possessor of the money. Although the intent requirement is implicit in many existing cases, making it explicit would provide greater protection for innocent persons from the burdens of seizure and of defending against forfeiture. Because many courts seem implicitly to have looked to intent in some way, moreover, requiring a showing of intent would not greatly increase the burden on prosecutors. By using intent as a standard, courts would also prevent the facilitation theory from depriving criminals of all property.
originally deposited in the account), there is a strong argument that if forfeiture is premised on the commingling and hiding of illegitimate funds, the entire balance currently in the account would be forfeit. Now assume that the government did not seize the account on March 2, 1995 but instead waited until January 2, 1996. Clearly, with respect to the $100 and the $500 deposited into the account on January 1, 1995 the one-year period has expired; however, since $1000 replaced the funds in the account on March 1, 1995, the government is still within the one-year statute of limitations for forfeiture of that "facilitating property." Id.
142. 969 F.2d 474, 476-77 (7th Cir. 1992). 143. All Funds, 832 F. Supp. at 561-62. 144. Despite the statements of some courts that seem to indicate the contrary, see supra notes 29-30 and accompanying text, the doctrine of inanimate objects as wrongdoers, or deodands, has never been a part of American law. See supra note 25. The Supreme Court has said that to the extent that property has been regarded as a wrongdoer, it has always been as a proxy for the owner's conduct. Austin v. United States, 113 S. Ct. 2801, 2809 (1993).
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A. The Dangers of the Broad Facilitation Theory
The problem with a facilitation theory that does not consider intent is that such a theory has no limits. According to the prosecutors who seize money under this theory, dirty money taints the clean money with which it is mixed. Every check written on an account containing dirty money is itself dirty money, and taints any account into which it is deposited, and so on. 4 ' Shortly, the taint metastasizes to all of a person's assets, 46 and probably to the assets of those who have dealt with the criminal. 47 Although many courts have refused to take this theory to its logical extreme, 4 " they have not announced a limiting principle. Absent such a principle, the desire for logical consistency is a force tending towards broad application of the theory.
Admittedly, Congress intends to treat money launderers severely and to strip the drug trade of the incentive of profit. The broad facilitation theory helps prosecutors seize assets that might be unreachable under a narrower interpretation of the statute. 49 Further, by increasing the scope of forfeiture, the broad facilitation theory increases its deterrent effect.
The effects of the broad facilitation theory, however, do not fall solely on money launderers and those who deal with them. The theory also exposes to seizure many assets in the hands of those who cannot reasonably be expected to do anything about drug dealing or money laundering. If mere mixture of clean and dirty money amounts to facilitation of money laundering, probable cause exists to believe that virtually any asset has facilitated money laundering. The effect is to give prosecutors open-ended discretion to seize assets almost at will. This power is even more trou- bling considering that proceeds of forfeiture go into the budgets of law enforcement agencies. 5 An expansive interpretation of "facilitation" is even more dangerous under the money laundering forfeiture statute than it is under the drug trafficking statute 5 . for just this reason. An asset may be subject to forfeiture for having been involved in a drug deal, but there is no plausible claim that everything done with that asset following the illegal transaction necessarily facilitated that transaction. A car, for example, may be subject to forfeiture for having once transported drugs, but no one would assert that other assets would become tainted simply by putting them in the trunk one week after the drug deal. In the case of money laundering, though, every transaction involving dirty money adds another step that law enforcement agents must trace to connect that money to a crime. The broad facilitation theory claims that every transaction is thus an independent act of facilitation, tainting all other assets involved in the transaction.
Ultimately, because of the ease with which taint spreads from asset to asset, the broad facilitation theory effectively would work a revival of forfeiture of estate, whereby felons and traitors were anciently divested of the right to own property. The reason is that the innocent owner defense 5 . is not available to those with The extent of the Government's financial stake in drug forfeiture is apparent from a 1990 memo, in which the Attorney General urged United States Attorneys to increase the volume of forfeitures in order to meet the Department of Justice's annual budget target:
"We must significantly increase production to reach our budget target.
... Failure to achieve the $470 million projection would expose the Department's forfeiture program to criticism and undermine confidence in our budget projections. Every effort must be made to increase forfeiture income during the remaining three months of [fiscal year] 1990." Id. at 502 n.2 (quoting Executive Office for United States Attorneys, U.S. Dep't of Justice, 38 U.S. ATr'Ys BULL. 180 (1990) (alteration in original)). This sort of "reinvestment" has been described as giving "an entirely new meaning to the expression, 'you eat what you kill.'" Fine, supra note 77, at 1127 n.8. knowledge of the underlying illegal activity." 4 If every asset a money launderer owns is tainted by the facilitation theory, but he is deprived of all defenses, then he has in effect been denied the right to own property. However, Congress explicitly abolished forfeiture of estate in 1790;... courts should not lightly read its revival into current forfeiture statutes.
For those not engaged in lawbreaking, the innocent owner defense provides some protection from forfeiture but not from seizure.
1 6 Innocent owners could thus be deprived of the use of property until the opportunity to demonstrate innocence arose, possibly incurring substantial harm. 7 The problem is even worse The cases assume that the defense is available for owners of facilitating funds. See, e.g., United States v. All Funds Presently on Deposit, 832 F. Supp. 542, 562 n.16 (E.D.N.Y. 1993). However, this may be inconsistent with the notion that commingling of funds is itself a wrongful act of facilitation. To seize property, the government must have probable cause to believe that it is subject to forfeiture. See supra text accompanying notes 68-70. If probable cause is established as to facilitating property merely by showing that it was found in the same place, two possible implications arise: either the property is subject to forfeiture regardless of any person's culpability, in which case an innocent owner defense makes no sense, or the mere fact of admixture provides probable cause to believe that someone was culpable, and the burden of proof shifts to the owner to show that it was not he. There exists a real possibility that unknowing and factually innocent accountholders who have received an allegedly tainted deposit may be deprived of the use of the funds until such time as they can assert the innocent owner defense .... [The action may proceed for months or perhaps years with no showing that the accountholder had any knowledge of the money laundering. Id. at 395. The government argued that in addition to the innocent owner defense, prosecutorial discretion in bringing suit protected owners. Id. at 398 n.12. The court held that this protection was inadequate. Id. at 398.
because the government bears a very light burden in civil forfeiture cases. 58 In contrast, following seizure, the owner has the burden of proving a negative: he must prove either that the property was not involved in money laundering.. 9 or that he did not know of'or consent to any criminal activity. 6 "
The broad facilitation theory thus gives prosecutors enormous power to impose costs and threaten extensive forfeiture, based only on probable cause. Further, once probable cause is established, the government can seize assets and sit on them, investigating the underlying criminal allegations later.' These problems are compounded by the difficulty of challenging a proposed forfeiture under an uncertain standard." 2 Considering both the conflict of interest faced by prosecutors who stand to benefit from forfeiture and the potential for abuse against unpopular defendants, the broad facilitation theory is too dangerous.
B. Intent as the Determinative Element
Despite the foregoing problems, the fact remains that money from legitimate sources can be used in laundering dirty money. 63 For example, in All Monies, the case in which the facilitation theory was first applied, the claimant was the owner of a Peruvian money exchange. The facts of the case suggest that the claimant knew that the transactions through his accounts were unusual and It is precisely the commingling of tainted funds with legitimate money that facilitates the laundering and enables it to continue.").
[Vol. 44:744 that transfers of legitimate funds really did provide "cover" for proceeds of drug trafficking." 64 The problem is to distinguish authentic facilitation from mere commingling.
Some courts, interpreting facilitation under the drug forfeiture statute," 6 have held that to be subject to forfeiture, assets must have a "substantial connection [to] the underlying criminal activity.' 166 One might try similarly to limit facilitation theory under the money laundering statute, 167 but the test is not useful in that context for two reasons. First, the decisions do not make clear what constitutes a substantial connection." 6 Second, and more importantly, the point of facilitation theory is that the mere commingling of funds is an independent act of facilitation; 69 of necessity, the newly tainted money bears a substantial connection to that act of facilitation.
A test asking whether the commingling of funds substantially facilitated money laundering would solve some, but not all, of the problems of the "substantial connection" test. The "substantial facilitation" test seems to reduce the likelihood of contamination of property belonging to innocent persons by transactions two or three times removed from money laundering. However, the meaning of the word "substantial" is no more self-evident in this context than in the original test.
There is a more fundamental flaw in the "substantial facilitation" test, though. The more innocent the recipient of money appeared, paradoxically, the more substantially the transaction would facilitate money laundering. 170. For example, suppose a drug dealer pays his electric bill with the profits of his business, intending that such a commonplace transaction will let him use his gains inconspicuously. His transaction constitutes money laundering. See, e.g., United States v. Gar-tions has always been recognized as a fiction, serving as a proxy for some person's culpability. 7 ' By looking at the degree of facilitation while ignoring intent, the "substantial facilitation" test could ratify the fiction while dispensing with reality.
The only standard that would truly protect the innocent is a test that would ask whether the possessor of the facilitating funds intended to facilitate money laundering at the time of commingling. This standard would clearly demarcate the limits of facilitation theory. Moreover, it also would prevent modern forfeiture laws from implicitly working a revival of forfeiture of estate, by giving claimants who are not entirely innocent a way to show that some of their assets did not meet the legal standard for facilitation.
The clarity of the intent-based standard would provide important protection. By plainly removing assets from the scope of forfeiture when prosecutors do not have probable cause to believe that the owner intended to facilitate money laundering, it would avert seizures of property that would not ultimately be subject to forfeiture. 2 It also would deprive prosecutors of the power in terrorem to induce settlements by those who cannot afford to be without seized property that may not be subject to forfeiture. It further would provide claimants with a concrete way to defend against forfeiture actions, in contrast with the present vagaries of the remoteness test.
Even though conditioning forfeiture on the possessor's intent would be a good policy, the statutory language does not self-evidently support it. Nonetheless, examination of intent would not merely be a judicial accretion to the statutory scheme. Why this is cia-Emanuel, 14 F.3d 1469, 1474 (10th Cir. 1994) (holding that intent to conceal illegal source of assets turns a transaction into illegal money laundering). Since the money looks much more innocent after being deposited in the electric company's account than it did in the hands of the drug dealer, the utility's mixing of funds would seem to have substantially, but innocently, facilitated money laundering. Cf. United States v. Certain Accounts, 795 F. Supp. 391, 398 n.12 (S.D. Fla. 1992) (observing that facilitation theory would subject to seizure the account of a utility after a money launderer used tainted money to pay his bill).
171 [Vol. 44:744 so is made clearer by asking what is facilitated. The answer is, money laundering. The forfeiture statute 73 provides for forfeiture of property "involved in" money laundering, and facilitation theory is based on the notion that property that facilitates money laundering is involved in it. 74 Yet the offense of money laundering is defined by statute as follows:
[C]onduct[ing] or attempt[ing] to conduct [a transaction] which in fact involves the proceeds of specified unlawful activity-(A)(i) with the intent to promote the carrying on of specified unlawful activity; or ... (B) knowing that the transaction is designed ... (i) to conceal or disguise the nature, the location, the source, the ownership, or the control of the proceeds. 175 Defining facilitation of this offense is particularly tricky because the property involved is money. The point of laundering money is to become able to spend and invest it, but it does not follow that any action taken with the money for the launderer's benefit subsequent to an illegal transaction has facilitated that earlier, illegal transaction. 7 6 Merely mixing clean and dirty money should not in itself be grounds for forfeiture. On the other hand, if the possessor of the money has the statutorily required intent when the commingling occurs, a new violation of the statute has occurred. In that case, the facilitation is wrongful, and the strongest case for forfeiture exists.
The intent test explains clearly why an interbank account involved in routine transactions is not subject to forfeiture,' 77 but why all funds in a transaction made by someone suspected of money laundering are forfeitable." 7 Probable cause for seizure would also exist when a person accepts a large cash payment from someone who has no known legally acquired assets. If the payment were subsequently divided between several existing accounts, probable cause would exist that the recipient was trying to hide the money among legitimate accounts, rendering the accounts subject to seizure. Finally, in most cases, the government will be able to establish probable cause as to all of a money launderer's accounts merely by showing probable cause that the person was laundering money. The new standard would give the launderer an opportunity after seizure to defend against forfeiture by showing that he was not laundering money in a transaction, but merely spending or investing it.
These examples assume that knowledge, not purpose, is sufficient intent to support forfeiture. Arguably, based on the history of forfeiture, the required scienter could be as low as negligence. 9 However, the distinction between innocent commingling of funds and wrongful facilitation of money laundering'" indicates that the proper standard is knowledge.' 8 ' Knowledge is circumstantial evidence of purpose, moreover, and considering that the government needs to show only probable cause to seize assets, there will be very few cases that present a practical difference between knowledge and purpose.
Admittedly [Vol. ture, property must bear a sufficiently close relation to the underlying offense.'8
Further, concerns about those who neither knew about nor consented to the underlying crime may be regarded as sufficiently addressed by the innocent owner defense. Innocent parties, although deprived of the use of their property until they can demonstrate their innocence, ultimately lose only the proceeds of the crime traced to the innocent owner plus the price of establishing their defense. This penalty can be justified on the grounds that those who deal with money launderers are in the best position to do something about money laundering and that the threat of this deprivation gives them an appropriate incentive."
However, any argument against intent as a standard, if it were otherwise valid, would prove too much. If the facilitation theory as advanced by prosecutors were valid, the entire Federal Reserve system would theoretically be subject to seizure, regardless of whether a bank or an account holder had personally dealt with a criminal or not' Although courts would not likely uphold egregious seizures, the prosecutors' argument leaves the courts with no guidance in their decisions other than a particular judge's sense of what constitutes an egregious seizure.
Moreover, the broader theory also provides little guidance to prosecutors. Thus, prosecutors would have almost complete discretion to seize large sums of money and make the owners try to get it back. Even exercising the utmost integrity, a prosecutor has no articulable standard to guide the limits of seizure under the facilitation theory. Further, some claimants will be unable to afford to challenge forfeiture, especially after the money they need to hire counsel has been seized by the government, and others will find their defenses hindered by the lack of a clear standard. Consider- ing some of the prosecutors' incentives for broad seizure, 16 courts should not leave these decisions to prosecutors with so little constraint, especially because Congress has not clearly expressed a desire to give them such discretion.
Looking to intent would not substantially hinder prosecutors' ability to reach assets that are truly involved in drug dealing or money laundering. Proceeds of these crimes in the possession of banks would remain subject to forfeiture, and the costs of defending actions for forfeiture of these assets should still give banks an incentive to stay away from money launderers. As for money launderers themselves, the government needs to show merely probable cause to believe that an asset is subject to forfeiture before shifting the burden to the owner to prove otherwise; 187 in many cases, prosecutors would be able to make this initial showing as to substantially all of a money launderer's assets. To require prosecutors to show intent would be an extra burden, but it usually would be light due to the low standard of proof. Moreover, prosecutors must already show that at least one person had criminal intent, because intent is an element of the substantive offense of money laundering." Further, the fungible property forfeiture statute 8 9 drastically reduces criminals' ability to immunize assets from forfeiture by creatively shifting money around.
Ultimately, this proposed standard would not substantially increase the burden on prosecutors, because many courts have implicitly relied on intent already. In All Monies, the first facilitation theory case, the court could infer intent to use the legitimate funds to cover a transfer of tainted money because the claimant had engaged in unusual transactions originating in a country known to be a major source of drugs."l Conversely, in Marine Midland Bank, the court found that no intent was present when a clearing bank bundled funds for transfer to the United States and thus held that the untainted funds were not subject to seizure or forfeiture.' 9 '
Courts have already started to recognize this principle. In United States v. Contents of Account Numbers 208-06070 & 208-06068-1-2,"9 the court treated intent as dispositive:
The facilitation theory is appropriate in the present case where the government has demonstrated probable cause to believe that [the claimant] established and controlled the Six Accounts [at issue in the forfeiture action], and commingled legitimate and illegitimate funds in these accounts, for the purpose of disguising the nature and source of the proceeds of his [criminal] scheme. 19 Thus, treating intent as an element of facilitation would permit the clarification of many past decisions and provide a rational principle to guide judges, prosecutors, and claimants. By providing guidance, it might prevent innocent persons from being deprived of property pending a forfeiture action that would not succeed under present law. Judge Easterbrook wrote, "Bank accounts do not commit crimes; people do. It makes no sense to confiscate whatever balance happens to be in an account bearing a particular number, just because proceeds of crime once passed through that account.' ' 9 4 Looking to the possessor's intent would allow courts to distinguish those cases in which money facilitated laundering and those in which funds were "just passing through." CONCLUSION Limiting the scope of forfeiture to assets involved in transactions in which the possessor intends to launder money would protect the innocent without unduly burdening prosecutors. Under the intent-based standard, people would be protected from having heavy costs imposed on the basis of only probable cause, and wrongdoers would not be automatically deprived of the right to [Vol. 44:744 own property. Prosecutors still would have the weapons of burdenshifting and the substitute assets provision to effect the will of Congress and seize the fruits of crime. Moreover, this standard is already implicit in many cases; it ought to be made explicit to make the jurisprudence coherent and to protect the innocent.
